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$IWHU 7RVK ZDV FRQYLFWHG E\ D MXU\ LQ ����� KH ZDV SHUPLWWHG WR

VXUUHQGHU YROXQWDULO\ WR FRPPHQFH KLV VHQWHQFH� +RZHYHU� KH DEVFRQGHG
DQG ZDV QRW FDSWXUHG XQWLO 2FWREHU ����� 7RVK¶V GHFLVLRQ WR DEVFRQG OHG
WR WKH GLVPLVVDO RI KLV DSSHDO GXH WR D ZDQW RI SURVHFXWLRQ� %HFDXVH 7RVK
KDG QRW SHWLWLRQHG IRU D ZULW RI FHUWLRUDUL ZLWKLQ VL[W\ GD\V RI KLV DSSHDO¶V
GLVPLVVDO� KLV FRQYLFWLRQ EHFDPH ILQDO LQ �����
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7KLV YHUVLRQ RI )HGHUDO 5XOH RI &ULPLQDO 3URFHGXUH �� DSSOLHV RQO\

WR RIIHQVHV FRPPLWWHG SULRU WR 1RYHPEHU �� ����� ,Q ����� 5XOH �� ZDV
DPHQGHG E\ 3XE� /� ������� 7LWOH ,,� � ����E�� �� 6WDW� �����
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$V WKH JRYHUQPHQW QRWHV� 7RVK IDLOV WR PHQWLRQ DQ\ $SSUHQGL LVVXH

RQ DSSHDO� DQG WKHUHIRUH� ZH FRQVLGHU WKDW LVVXH ZDLYHG� 6HH)HG� 5� $SS�
3� �� �D����� VHH DOVR %LFNHO Y� .RUHDQ $LU /LQHV &R�� �� )��G ���� ���
��WK &LU� ����� �KROGLQJ WKDW GHIHQGDQW ZDLYHG DUJXPHQW E\ IDLOLQJ WR
UDLVH LW LQ WKH RSHQLQJ DSSHOODWH EULHI��
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7KH 6XSUHPH &RXUW KDV KHOG WKDW D 7HDJXH DQDO\VLV LV QRW

MXULVGLFWLRQDO DQG� WKHUHIRUH� QHHG QRW EH UDLVHG VXD VSRQWH E\ WKLV FRXUW�
:H KDYH UHFRJQL]HG WKDW WKH QRQUHWURDFWLYLW\ SULQFLSOH LV QRW
MXULVGLFWLRQDO LQ WKH VHQVH WKDW IHGHUDO FRXUWV � � � PXVW UDLVH DQG
GHFLGH WKH LVVXH VXD VSRQWH� 7KXV D IHGHUDO FRXUW PD\� EXW QHHG
QRW� GHFOLQH WR DSSO\ 7HDJXH LI WKH 6WDWH GRHV QRW DUJXH LW� %XW
LI WKH 6WDWH GRHV DUJXH WKDW WKH GHIHQGDQW VHHNV WKH EHQHILW RI D
QHZ UXOH RI FRQVWLWXWLRQDO ODZ� WKH FRXUW PXVW DSSO\ 7HDJXH
EHIRUH FRQVLGHULQJ WKH PHULWV RI WKH FODLP�

&DVSDUL Y� %RKOHQ� ��� 8�6� ���� ��� ������ �LQWHUQDO TXRWDWLRQV�
EUDFNHWV� DQG FLWDWLRQV RPLWWHG�� %HFDXVH WKH JRYHUQPHQW IDLOHG WR UDLVH
WKH UHWURDFWLYLW\ LVVXH RQ DSSHDO� ZH GHHP WKH LVVXH ZDLYHG DQG WXUQ WR WKH
JRYHUQPHQW¶V VXEVWDQWLYH DUJXPHQW� 6HH 6LQLVWDM Y� %XUW� �� )��G ����
��� Q�� ��WK &LU� ������
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7RVK DUJXHV WKDW ZKLOH WKH GLVWULFW FRXUW¶V IRFXV RQ IXQGDPHQWDO

IDLUQHVV LV SURSHU IRU DQDO\]LQJ WKH IDLUQHVV RI WULDOV� LW LV LPSURSHU IRU
DQDO\]LQJ SXQLVKPHQWV� 5HO\LQJ RQ D 7KLUG &LUFXLW FDVH�8QLWHG 6WDWHV Y�
:RRGV� ��� )��G ��� ��G&LU� ������ 7RVK DVVHUWV WKDW WKH SURSHU VWDQGDUG
IRU GHWHUPLQLQJ ZKHQ D UXOH VKRXOG EH DSSOLHG UHWURDFWLYHO\ LQ 5XOH ���D�
FDVHV LV ZKHWKHU D ³PLVFDUULDJH RI MXVWLFH´ ZRXOG UHVXOW ZLWKRXW VXFK
DSSOLFDWLRQ� :H QHHG QRW DGGUHVV WKLV GLVWLQFWLRQ EHFDXVH XQGHU HLWKHU
VWDQGDUG² IXQGDPHQWDO IDLUQHVV RU PLVFDUULDJH RI MXVWLFH ²ZKHQ'DOH
DQG FDVHV WKHUHDIWHU LQWHUSUHWLQJ LW DUH DSSOLHG WR 7RVK¶V VLWXDWLRQ� 7RVK¶V
VHQWHQFH UHPDLQV OHJDO DQG PXVW VWDQG�
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7KH HQKDQFHG XQDQLPLW\ LQVWUXFWLRQ LQ 'DOH UHTXLUHG WKH MXURUV ³WR

XQDQLPRXVO\ DJUHH DV WR ZKLFK FRQWUROOHG VXEVWDQFH� RU ERWK� WKH
GHIHQGDQWV FRQVSLUHG WR GLVWULEXWH LQ RUGHU WR UHWXUQ D JXLOW\ YHUGLFW RQ WKH
PXOWLSOH�REMHFW FRQVSLUDF\�´ ��� )��G DW ����
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)RU H[DPSOH� WKH GLVWULFW FRXUW LQVWUXFWHG WKH MXU\ LQ SDUW DV IROORZV�

:KDW WKH HYLGHQFH PXVW HVWDEOLVK EH\RQG D UHDVRQDEOH GRXEW LV
WKDW WKH DOOHJHG FRQVSLUDF\ ZDV NQRZLQJO\ IRUPHG DQG WKDW RQH
RU PRUH RI WKH PHDQV DQG PHWKRGV GHVFULEHG LQ WKH LQGLFWPHQW
DUH DJUHHG XSRQ WR EH XVHG LQ DQ HIIRUW WR HIIHFW RU DFFRPSOLVK
VRPH REMHFW RU SXUSRVH RI WKH FRQVSLUDF\ FKDUJHG LQ WKH

LQGLFWPHQW�
-�$� DW ��� �7ULDO 7U�� �HPSKDVLV DGGHG�� ,Q DGGLWLRQ� ZKHQ GHVFULELQJ

KRZ DQ LQGLYLGXDO EHFRPHV D PHPEHU RI WKH FRQVSLUDF\� WKH FRXUW

LQVWUXFWHG WKH MXU\ WKDW WKH GHIHQGDQW PXVW KDYH ³WKH LQWHQW WR DGYDQFH RU

IXUWKHU VRPH REMHFW RU SXUSRVH RI WKH FRQVSLUDF\�´ -�$� DW ��� �7ULDO 7U��

�HPSKDVLV DGGHG��
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